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ISSUES PktSENTED 


1. Was the Board of Inmigration Appeals' apprcval of the 
Inmigration Judge's denial of adjustnvent of status under 8 U.S.C. §1255 in 
error since the jurisdictional prerequisite of an exercise of discretion is 
a finding of eligibility and no such finding was ever made? 

2. Was the Board of Irrmigration Appeals in error in refusing 
to reopen proceedings to reconsider a discretionary adjustment of status 
which had been denied in consideration of three factors and the basis for 
reconsideration was that two of these three were materially changed, includ- 
ing a b ona-fide marriage of a United States citizen spouse? 

STATEMENT CF THE CASE 

Pre~i •iminaT-y Statement - Jhe Decision frcm which relief is sought is the 
refusal of the Board of Iirmigration Af^eals of April 3, 1975 denying Peti- 
tioner's Motion to Reopen Deportation proceedings. It was entered by the 
Chairman, David L. Milhollan, for the Board. 

Jurisdiction to review final orders of the Board of Inmigra- 
tion Appeals is vested in this Court by 8 U.S.C. §H05a( a )* The proceeding 
is authorized by statute to proceed on typewritten briefs and record, in 
acoordance with 8 U.S.C. §1105a(a)(8). 

Denial of a Motion to Reopen is reviewable cn the same basis 
as is the original Deportation Order. Giova v. Rosenberg, 379 U.S. 18, 

85 S.Ct. 156, 13 L.Ed.2d 90 (1964) reversing 308 F.2d 347 (9th Cir.) 

Since Review of a Motion to Reopen is on the same basis as any 
other Order of Deportation the Scope of Review is as stated in Woodby v. INS , 
385 U.S. 276, 17 L.Ed.2d 362, 87 S.Ct. 483, that is, that the Board's decision 
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was "supported by reasonable, substantial and probative evidence on the record 
considered as a whole." 

Histor* of the Case 

Petitioner, a citizen of Lebanon, entered the United States as 
an employee of the Kuwait Mission to the United States. His arployment there 
was temdnated on December 1, 1972. At a Hearing curmenced on April 4, 1973 
Petitioner conoeded Deportability but applied for relief of adjustmenr of 
status under 8 U.S.C. §1255 and voluntary departure under 8 U.S.C. §1254(e) 
in the altemative. See 8 C.F.R. §242.17. In a decision dated May 25, 1974 
the Inndgration Jud^e denied adjustment of status in the exercise of discretion. 

8 U.S.C. §1255(a), but granted 60 days voluntary departure. 

A timely appeal to the Board of Inraigration Appeals was distussed 

by the Board on December 9, 1974 in an opinion which adopted the Umdgration 

Judge's Firdings and Oonclusions as its cwn. 

Thereafter, Petitioner’s first wife, Kathleen Dib, nee McNulty, 

divorced Petitioner. Petitioner then married his present wife, Beverly Jean 
Dib, nee Uncapher. He had also received a new labor certification in the sense 

of 8 U.S.C. §1182(e)(14). 

A Motion to Reopen Deportation Proceedings in aocordance with 
8 C-F.K. §3.2 was submitted on February 7, 1975 and supplemented on April 3, 
1975 vrtien it was determined that there had been opposition to the Motion to 
Reopen which had not been served on Petitioner or his then counsel. The Motion 
to Reopen was denied on April 3, 1975 and, as reviewed, again denied, on 
April 8, 1975. The instant Petition for Review was filed on April 8, 1975. 
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The Petition for Review challenged the Board's Qrder dismissing 


the appeal of Decanber 9, 1974 and in finally denying the Motion to Recpen. 

At the time the Petition for Review was filed error belcw was 
assigned as to both the dismissal of the appeal and refusal of the Board of 
Immigration Appeals to grant the Motions to Reopen. Analysis of the procedural 
posture of the cause hcwever reveals that Petitioner's is focused on the 
refusal to Reopen Deportation proceedings. As will be argued belcw, errors 
in the Board’s Decisions of April 3, 1975 and April 8, 1975 preenpt the errors 
in the Decision of Decanber 9, 1974. Moreover, the material facts had changed 
since Deeember 9, 1974. Aocordingly, Petitioner intends to rely principally 
on his argunents directed to the denied Motions to Reopen. 

AK3JMENT 

1. THE BQARD QF IMMIGRATION APPEAI5' APPROVAL CF TOE IMMIGRATICM 
JTJDGC'S DDJIAL CF ADOUSTMEMT CF STATUS UNDER 8 U.S.C. §1255 WAS IN ERRQR SINCE 
THE JURISDICTTONAL PREREQUISITE OF AN EXERCISE OF DISckETlON IS A FINDINS CF 
FT.TQTRITJTy AJP NO SUCH FINDING WAS EVER MADE . 

The Board's initial decision found "that the Inmigration Judge 
properly applied the pertinent legal principles" in denying adjustment of 
status. 8 U.S.C. §1255 sets forth the prerequisites for adjustment as follows: 

"The status of an alien, other than an alien crewman, who 
was inspected and admitted or paroled into the United States 
may be adjusted by the Attomey General, in his discretion and 
under such regulations as he may prescribe, to that of an alien 
lawfully admitted for permanent residence if (1) the alien 
makes an application for such adjustxnent, (2) the alien is eli- 
gible to receive an immigrant visa and is acknisslble to the 
United States for permanent residenoe, and (3) an immigrant visa 
is imnediately available tc him at the time his application is 
approved." 
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Thus the prerequisite to the jurisdiction to grant or deny 
adjustment of status in the exercise of the Attomey General's discretion is 
the prior finding of statutory eligibility. Bagamasbad v. TSG , #74-1440 
Ct. of Appeals for the 3rd Circuit En Banc Jan. 16, 1975, oopy annexed. 

This principle was violated in this case. Ttie bnnigration 
Judge "cissuned for the purpose of this decision that the respondent' s labor 
certification is valid and that he meets the requirements for eligibility 
for adjustment of status under Section 245 ... " The statutory pattem 
requires a finding, which was not made. Moreover, the absence of such a 
finding undercuts the reliance placed on the quality of that Decision by 

the Board in later denying Reopening. 

The basis decision was faulty. Refusal to reopen it does not 

correct the error. If, arguencb , it is taken that the requisite finding is 
deemed to have been made, then proper focus is given to the defect in the 
exercise of discretion. As will be argued below, even if the facts of record 
on Decenber 9, 1974 supported that decision, they no longer existed in 
April 1975 to justify a refusal to reopen the record. 

This is significant since Petitioner must be presiatcd fully 

statutorily eligible to adjust his status under 8 U.S.C. §1255 or that 
decision is in error and the case should be rananded for junsdictional find- 
irxgs, as was the decision in Bagamasbad v. INS , supra . 


2. TOE BCARD OF DfCGRATION APPEALS WAS IN ERROR IN REFUSING 
IP RBOPEN PprvwniMSS TO REOONSIDER A DISCRETICmRy ADJUSTMEOT OF STATOS WHI.Q j 
HAP RKFN DENIED IN OOHSIDERATION OF THREE FACTORS AND TOE BftSIS FQR RE0CNSII > 
ERA TION WftS THAT TVJO OF THESE THREE WERE MftTERIALLY OW<ll:D, INC IUDING A BCNft- 
FIDE MARRIAGE TO A UNITED STATES CITIZIU SPOUSE. 



Neither the Deniail of the Motion to Reopen on April 3, 1975 
ror denial on reoonsideration on April 8, 1975 can stand. 

Preliminarily, the April 3, 1975 decision is violative of 
Peti tioner' s right to be free of ax parte argunent. The Trial Attomey 
opposed the Motion, as is the Goverrment's right. But clerically, the opoosi- 
tion was sent to prior oounsel. Hius, neither the alien nor his present 
oounsel received nor could oounter the argunent. Ihe argunent was that this 
was merely relitigating old issues. This was a false casting. Petitioner' s 
argunent was that the key facts had changed. 

This error was noted in oounsel's letter of April 3, 1975, 

Par. #1. No ranedy has been made available unless the Board's Action of 
April 8, 1975 is oonsidered as a replacenent of its decision of April 3, 1975 
to oorrect this error. 

But in oourse the Decision of April 8, 1975 received shorter 
shrift than its precedessor. Ihe Board refused bo consider that if key facts 
had chanjed then there ought to be a Reopened proceeding. 

One premise in the Imnigration Judge' s decision was the ques- 
tioned validity of the Petitioner's alien labor oertification. Hiis the Board 
accepted as proper. Trial Attomey misrepresented the evidence of February 7, 
1975, a new arri valid labor certification, in a memo of March 5, 1975. The 
Board did not have the correction to that until after it denied the first 
Motion. Denial of the first Motion prejudiced oonsideration of the reviewed 
Motion. 

Uiis procedure violates ^ titioner's rights under 8 C.F.R. S3.2 
and 53.8, in that he never had the chance to have his Motion considered fairly. 
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The Decision of the Inxtu.gration Judge approved and reapproved 
by the Board oonsidered three specific adverse factors: 

(a) Abuse of diplomatic liquor privileges 

(b) ihat his labor certification was questionable 

(c) Jhat his first marriage was to stay in the United States 
and rot valid as the basis for a visa 

Thereafter, a valid labor certification was issue. Thereafter, 

a new marriage which was and is wholly valid was ccmnitted. 

It is arbitrary in the extrane to acknowledge, as the Board did, 

that the premises of decision have changed but to deny the Motion to Reopen. 

What is at issue is not whether or not Petitioner's status is to 
be adjusted under 8 U.S.C. §1255(a) but whether he may be given a fair chance 
to prove that the former basis of denial is moot ard without present merit. 

Tto introduce the new evidence requires that the record be reopened, else he has 
not had a fair chance to submit his case. Matter of Canpqs, Int. Dec. 1-42, 

13 I & N Dec. 148 (BIA 1969) of Matter of Pang , Int. Dec. 1552, 11 I & N Dec.489 

(BIA 1966), aff'd 368 F.2d 637 (3rd Cir. 1966). 

Of course, if the remedy must be denied even if the new evidence 

is received then reopening may be denied. Matter of M- , 3 I & N Dec. 490 (BIA 
and Atty. Gen. 1949). Tto uphold the Board in the instant case requires a find- 
ing that one-third of the reason is adequate after the factual basis of the 
other two-thirds has changed. This is not a valid exercise of authority. 

Neither is it a fair and equitable adjudication of the equities. Matter of Ara i, 
Int. Dec. 2027, 13 I & N Dec. 494 (BIA 1970) reoognizes that fsmily ties, hard- 
ship arri length of residence are factors. The Board in this case lgnores than 
arri relies on "facts" which while they may have once been true no longer existed. 
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It is well established that agency action irust be upheld if at 
all on the sams bais as relied upon by the agency. SBC v. Chenery, 332 U.S. 194, 

67 S.Ct. 1575, 91 L.Ed. 1995 U-47); Burlinqton Truck Lines v. U.S. , 371 U.S.156, 
83 S.Ct. 239, 9 L.Ed.2d 207 (1962). This is necessarily so since there is no 
basis to determine that if the factors were modified or, as here, two of the 
three factors were eliminated, the agency would, in its exercise of authority, 
choose the same decision. Nor does a reviewing oourt wish to put itself in the 


place of the agency. 

Ifiis Court struggled in a different fcut analogous oontext with 
its role in review of the Attomey Genera;'s discretion in Wong Wing Hang V...PB 
390 F.2d 715 (1966, Opin. of Judge Friendly). There the discretionary authority 

<3 

arose under 8 U.S.C. §1254. The Court held that an exercise of discretion in 
suspension would be abused ".. .if it were made without raUonal explanation, 
inexplicably departed fran established policies, or rested on an impermissible 
basis such as an invidious discrimination against a particular race or group, 
or in Jtdge Learned Hand's wards, or other ' oonsiderations that Oongress could 

rct have intended to make relevant.'" 

Uiis standard may be helpful in the instant case sinoe the issue 

for which reopening was sought was the discretionary exercise of authority 
under 8 U.S.C. #1255. Since the sccpe of review of the issue on its merits 
is the narrower one, it wouid be inappropriate if not unfair to bar Petitioner 
fron reopening the reoord on which that discretion is to be worked where key 
facts have materially changed. It is particularly unfair in this case because 
it is extraordinary to believe that the agency would seek the same result 
today if ths new facts were of reoord. 







OONCIZJSICN 


For these reasons the denials of the Motion to Reopen siiould 
be reversed and the cause remanded to the Board of Immigration Appeals for 
further proceedings. 


kespectfully SUEMITTED, 



Of Counsel 

WASSERMAN, ORLCW, KAYE & RUBIN 
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Audibkbt, Circuit Judge. 

The narrow issue presented in thiB alien’s petition for 
review of an order of the Board of Immigration Appeals is 
whether Section 245(a) of the Immigration and Nationality 
Act, 8 U.S.C. § 1255 (a), 1 requires the Attorney General tc 
make an eligibility determiaation before he can exercise 
his discretion. The Boa-d held that the immigration judge 
could pretermit the eligibility issue and could deny the ap- 
plication for status adjustment as an exercise of discretion. 
We set aside the Board’s order and remand for further 
proceedings. 

Petitioner, a native and citizen of the Philippines, 
entered the United States at Honolulu, Hawaii, on July 12, 
1968, as a nonimmigrant visitor for pleasure. Having over- 
stayed her visit, she applied, pursuant_tq ^2K, for an ad- 
justment of her status to that of a permanent resident. 
On February 21, 1973, the Philadelphia District Director 
denied her application in the exercise of discretion and 
granted her 30 days to effect her voluntary departure from 
the United States. Because petitioner remained in the 
United States beyond the 30-day period, she was ordered 
to show cause why she should not be deported. At the 
April 19,1973, deportation hearing, petitioner renewed her 
application for adjustment of status, conceded deportabil- 
ity, and admitted she had misrepresented her occupation 
when she applied for her visa. She had listed her occupa- 

1. The status of an alicn, other than an alien crewtnan, who was inspected 
and admitted or paroled into the United States may be adjusted by the Attorney 
General, in his discretion and under such regulations as he may prescribe, to 
that of an alien lawfully admitted for permanent residence if (1) the alien 
makes an applicatfon for such adjustment, (2) the alien is eligible to receive 
an immigrant visa and is admissible to the United States for permanent resi- 
dence, and (3) an immigrant visa is immediately available to him at the time 
his application is approved. 
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tion as a merchant; Bhe was a teacher. She also bad rep- 
resented that she had not earned a coilege degrree when, in 
fact, she had received a B.S. in Medical Technology in 
1966. 

In her written decision, the immigration judge denied 
petitioner’s renewed application, reasoning that petitioner’s 
“material, deliberate misrepresentations” did not merit a 
favorable exercise of administrative discretion. It is con- 
ceded that the Immigration Service made no specific deter- 
mination of petitioner’s eligibility for adjustment of status 
prior to denying her application as a matter of discretion. 

Petitioner does not seek judicial review of the exercise 
of discretion. Bather, she urges that, irrespective of the 
discretionary denial of status adjustment, an eligibility 
determination is both extremely important to her and stat- 
utorily mandated.* 


Petitioner asserts that the importance of an eligibility 
determination will surface when, after departing from the 
United States pursuant to the Board’s order, she applies 
to a consular office for an immigrant visa. “Respondent’s 
finding of fraud . . . might very well indicate to a consular 
officer abroad, reviewing the Petitioner’s application for 
an immigrant visa in the future, that the Petitioner is ex- 
cludable from admission . . . Petitioner’s Brief at 12. 

An overview of the duties of consular officers and an 
explanation of the transfer of their duties to the Attorney 
General under $ 245 place petitioner’s apprehension in per- 
spective. Therefore, we now turn our attention in those 
directions. _ 


2. ln Amtrrvtr v. IWS, 438 F2d 1028 (3d Cir.) (in b«nc). ptHHon for 
cert. dismustJ pvrrupnt to Sup. Ct. Rule 60, 404 U.S. 801 J 971) th« ^ovem- 

ment conceded that '‘petitioneri (had) met the lUtute requuite for elijibility 
of adjustment of statui ...” Ibid. at 1029. Recogniiin* that "(a)djuitment 
of lUtui ii . . . a matter of adminiitrative grace (and) not mere lUtutory 
eligibility”, ibid. at 1030, the narrow question before ui wai whether there wai 
a proper exercise of unfavorable diicretkm by the Attomey General. Thut, 
Amttriar did not pretent, nor did we decide, the predse queition now before ui. 
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H an alien eeek. admiesion tato the Tlmted States 

«"ta determine the di»>. i**-*- 
See 8 U S.C. U201(g)- Congress bas I«mW ~ 
tain classes of aliens are statotonly inebgible to receive 

visas: , , ,, 

Except as otherwise provided in this chap er, 
foUowing classes of ahens shaU be ineUgible to receive 
visas and shaU be excluded from admission mto the 
United States: 

• • * 

(19) Any aUen who seeks to procure, or has 
eought to procure, or has procured a visa or other 
docnmentation, or seeks to enter the Umted States, 
by fraud, or by wiUfuUy misrepresenting a mate- 

rial fact .... 

o TT s c 1182. Thus, if the consular officer were to de- 
Se'that tte alien fell within thi. classiiicatmn, no vts. 

W °”We B were told hy govermnent connsel at oral argn- 

ment that, unlike final deportation orders of the INS 8 

tt a i g 1 !05a * eligibiUty determmations of consular of 

T V not BubieTt to judicial review. Indeed, govern- 

fiC m counsel nggested Lt not even «n adneini.tr.tiv. 
ment co'insel Kg ^ UeB from the consular 

Xr's detrmtaation/ Therefore, the consnlar offlcer 
“Sys . signiftcant role in the alien adm.ssmn procws.- 

-1 Th,r»i.oi,..i r sSr..T&r? 

chaUcnge to the deportation ord« > - F^d at 1035 n.l (Gibbons, J.. 

““” rf "" 

4. 8 U.S.C. |1104(a) ^ wjth ^ adniin i,tration 

(a) The Secreury of Sttte Mtau cna.B ^ ^ cther 

and the enforcement of Jj 1 * .^eUting to (1) thc powers, dutie*. and func- 
graticm and nationality '»'**{_' ' cf b, e Uwted Sutes, excepl those 
°/ 4»E?ZnLtioJ conjerred u P on the consular officers reloHng 

to the ’graniing or refusal of vtsas - 

( Emphasis fupplied.) 
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If the alien, other than an alien crewman, is in the 
United States, he may apply to the Attorney General 
under § 245 for an adjustment of status to that of an alien 
lawfully admitted for permanent residence. However, the 
application can be granted only if the Attorney General 
determines he “is eUgible to receive an immigrant visa.” 
8 U.S.C. § 1225(a)(2). Therefore, the statutory classifica- 
tions of ineligibility, 8 U.S.C. § 1182, would apply with 
equal force in a § 245 proceeding. Consequently, the fail- 
ure of the immigration judge to determine fir6t whether 
petitioner was an alien “eligible to receive an immigrant 
visa”, 8 U.S.C. $1255(a)(2), is doubly important to peti- 
tioner, especiaUy where, as here, the immigration judge 
characterized her misrepresentations as material and de- 
Uberate. 

Petitioner’s apprehension of the practical consequences 
of the immigration judge’s failure to make an eligibiUty 
determination certainly is not controUing. Our task is to 
analyze the statute itself, and it is to this that we now turn. 

4. (Cont’d.) 

State Department regulations, 22 C.F.R. §42.130 (1974), do permit a 
limited review of refusals to issue immigrant visas: 

(b) Revirw of rsfutoU ol consular offues. If the ground of ineligibility 
npon which the visa was refused cannot be overcome by the presentation 
of additional evidence, tlie principal consular officer at a post, or an alter- 
nate whom he raay specifically designate, shall review the case of each 
applicant who has been refused a visa anid shall record his decision over 
his signature and the date on a form prescribed by the Department. If 
the grounds of ineligibility may be overcome by the presentation ot addi- 
tional evidence, and if the apphcant has indicated that he intends to obtain 
such evidence, a review of the refusal may be deferred for a period not to 
exceed 120 days. If the principal consular officer, or his alternate, does 
not concur in the refusal, he shall (1) refer the case to the Department 
for an advisory opinion, or (2) assume responsibility for thc case himself. 

(c) Revirw of refutals by the Department. The Department may re- 
quest a consular officer in an individual case or in specified classes of cases 
to submit a report if an immigrant visa has been refused. The Department 
will review such reports and may fumish an advisory opinion to the con- 
sular officer for his assistance in giving further consideration to such cases. 
If upon the reeeipt of the Department's advisory opinion the consular 
officer contemplates talcing action contrary to the advisory opinion, the 
case shall be resubmitted to the Department with an explanation cf the 
proposed action. Rulings of th< Department concerning an interpretation 
of law, as distinguished froro an application of the law to the facts, shall 
be binding upon consular officers. 

The review procedures for a refusal to issue a nonimmigrant visa are set forth 
in 22 C.F.R. §41.130 (1974). 
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II. 


Section 245(a) provides in pertinent part: 

The status of [a nonimmigrant] alien, . . • who 
was inspected and admitted or paroled into the Umted 
States may >e adjusted by the Attorney General, m 
his discretion and unier such regulations as he may 
prescribe, to that of an alien lawfuUy admitted for 
permanent residence if (1) the alien makes an appli- 
cation for such adjustment, (2) the alien is eligible to 
receive an immigrant visa and is admissible to the 
United States for permanent residence, and (3) an 
immigrant visa is immediately available to him at the 
time his application is approved. 

Petitioner argues that this sub-section requires a de- 
termination by the Attorney General that the three express 
conditions are met before he can deny adjustment of status 
as a matter of discretion. Although the language of the 
statute is not as specific as it could be, we find much logic 
to the contention. Analogous case law furthers the argu- 
ment, and the legislative history of amendments to § 245 
does not detract from it. 


- A. 

In support of her contention petitioner relies heavily 
on Jay v. Boyd, 351 U.S. 345 (1956). There the alien 
brought a habeas corpus action testing the validity of the 
denial of his application, under $244(a)(5) of the Act, 8 
U.S.C. <, 1254(a) (5),* for discretionary suspenBion of de- 


5 It then provided: 

A , hereinafter prescribed in this section, the Attomey General may, 
in hi* discretion, suspend deportation and adjust the status to that of an 
alien lawfully admitted for permanent residence. tn the case of an alien 

Wh °7 5 y i, deportable . . .; has been physically present in Uie Untted .Sta‘«* 
for 10 years . . . and proves that durtng a.l of such pertod he 

*° al been ind is a person of good moral character; ha- not been served 
with a final order of deporution . . . up to the ttme of applymg . . . 
f or suspension of deporution; and is a person whose deporUtion would, 
ta of the Attorney General, result m excepttonal and 

. extremely unusual hardship .... 

1952 U.S. Code Cong. & Ad. News 166, 214-15. 
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portation. In the courBe of its opinion affirming the denial 
of discretionary suspension, the Court referred to the con- 
ditions of eligibility for discretionary relief as “the first 
step in the . . . procedure,” ibid. at 352, and stated: 
“Eligibility for the relief here involved is governed 
by specific statutory standards which provido a right to a 
ruling on an applicant’s eligibility.” Ibid. at 353 (em- 
phasis added) 

Although Jay was not an adjustment of status pro- 
ceeding, the statutory structure of §244 was strikingly 
similar to that of §245. The government attempts to 
dilute the Court’s express declaration. It suggests that 
the regulations summarized in Jay required an eligibility 
determination before. an exercise of discretion could take 
plact; currently, the regulations do not require this two- 
step process. 

In 1952 the regulations required the immigration 
judge to present evidence bearing on the applicant’s eligi- 
bility relief, 8 C.F.B. Rev. §242.53(c) (1952) and 
further xequired a “written decision” with “a discussion 
of the evidenee relating to the alien’s eligibility for such 
relief and the reasons for granting or denying such appli- 
cation.” 8 C.F.R. Rev. § 242.61(a) (1952). Now, “the only 
burden on the Immigration Judge in the present case was 
to make a decision, written or oral, which discusses the 
' evidence and findings as to deportability ’ and which con- 
tains ‘a discussion of the evidence pertinent to any appli- 
cation made by [the alienj under section 242.17 [e.g., 
§ 244 and § 245 applications] and the reasons for granting 
or denying the request.’ 8 C.F.R. §242.18(a). Under the 
newer regulations, gone is the requirement that the Im- 
migration Judge discuss the alien’s eligibility for discre- 
tionary reiief.” Respondent’s Brief at 8. 

The government’s argument runs into two walls. 
First, the current regulation does not set forth what de- 
terminations must be made. It does not say that an im- 
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migration judge can or cannot preterxmt the §244 or 
§ 245 conditions and deny the application as an exercise ot 
discretion. Thus, tbe current regulation supplies no sup- 
port to the government’s position. 

Second, the government misreads the explicit language 
of Jay v. Boyd, supra, which stateB that statutory ^tan^- 
ards provided the alien’s right to a Section 244 eligibihty 
ruling. The Court did not say that the standards were 
imposed by regulations of the Attorney General or that the 
Attorney General could pretermit such a determination. 

Analogizing the statutory formulacion §2*t4 to that 
in §245, we find much force and logic m the Court’s pro- 
nouncement in Jay. First, §245(a) explicitly mandates 
the satisfaction of three conditions before the Attorney 
General can exercise his discretion in favor of permanent 
resident status. Second, there is no question that lf the 
Attorney General does exercise favorable discretion, aU 
three requirements must be satisfied. Third, if a point is 
reached where the Attorney General concludes that the 
alien should be denied rehef bb a matter of discretion, it 
would seem to foUow that the applicant has the nght to 
assume he has met aU three quahfications. Otherwise the 
exercise of unfavorable discretion would appear to be a 
meaningless, unnecessary act. -See Ameenar v. INS, 
supra n.2,438 F.2d at 1040 (Gibbons, J., dissenting) ( ebgi- 
biUtv must exist before that discretion comes into opera- 

tion”). ... 

The Board disagrees. It held that the lmmigration 

judge is not required to find eligibiUty. Therefore, under 
the Board’s holding, petitioner cannot even rely on an un- 
plied finding of eligibiUty. We fail to see the logic of this 
holding. Moreover, the interest in orderly admmistrative 
and judicial review commands the Supreme Court state- 
ment Contrasted with the procedures regulating a deter- 
mina tion of ehgibUity by a consnlar officer,* there is, as 

6. Stt rupra at 4-5 n.4. 
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heretofore observed, a statutory right to administrative and 
judicial review of the § 245 determination. 7 Thus, Jay v. 
Boyd, supra, supports persuasively the statutory interpre- 
tation sought by petitioner. 

B. 

Having unsuccessfully distinguished Jay, the govern- 
ment seeks comfort in SUva v. Carter, 326 F.2d 315 (9th 
Cir. 1963), cert. denied, 377 U.S. 917 (1964). There, a simi- 
lar issue came before the court under the framework of 
§§ 212 (g) and 249 of the Act. Like § 244 in Jay v. Boyd, 
supra, the provisions of §§ 212(g) and 249 in Stlva v. 
Carter, supra, are similar in structure to those of § 245. 
Therefore, we will draw analogies froin them. 

In Carter, the acting regional commissioner denied 
Silva’s application on the basis that Silva did not merit 
the Attorney General’s favorable exercise of discretion. 
Explicit eligibility conditions had to be met, but the 
Commis8ioner did not determine whether Silva had satiB- 
fied the requirement that his admission not be contrary to 
the national welfare, safety or security of the United 
States. The crucial distinction between Carter and our 
case lies in the reasons for exercising unfavorable discre- 
tion. In Carter the reasons for exercising unfavorable 
discretion had nothing to do with the national welfare re- 
quirement. Therefore, there was “nothing to indicate that 
discretionary relief was denied by the regional commis- 
sioner on the ground of ineligibility. ” Ibid. at 320. 

Here, the misrepresentations in petitioner’s visa ap- 
plication formed the basis for the exercise of unfavorable 
discretior.. These identical misrepresentations could render 
petitioner ineligible to receive an immigrant visa. 8 U.S.C. 
$$1182(a)(19), 1255(a) (2).* Thus, unless the question of 

7. See n.3 supra. 

8. Petitioner sought an adminiitrative determination that her misrepre- 
sentations were immaterial and emphasized the standards discussed in Malter 
0 f S-and B-C-, 9 I & N Dec. 436 (1961). As her counsel argued before 
the Board: “Sticking out like a red flag before a red bull was the question of 
fraud, deceit, misrepresentation, before the consular officer abroad, at the time 
Miss Bagamasbad appited for her B-2 visa.” App. at 4. 
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her eligibility is now determined, there is no way of knowing 
wh ther the denial of relief encompassed a tacit finding of 
ineligibility. 

t 

C. 

The legislative history of § 245 does not snpport the 
restrictive interpretation urged by the government. Much 
of this history has been set forth by Judge Gibbons, dis- 
senting in Ameeriar v. INS, supra, 438 F.2d at 1036-38. 

Prior to 1952, if a person was in tho United States 
temporarily or irregularly, but eligible for an lmmigra- 
tion visa and quota number, there was no statutory 
method of obtaining such a visa without leaving the 
country and applying to a consulate. To alleviate hard- 
ships, the Immigration and Naturalization Service de- 
veloped the practice of pre-eiamination, whereby under 
an agreement with Canada, eligible immigrants were 
examined by immigration officers in the Umted States, 
and when their admissibility was established, sent by 
prearrangement to a consul in Canada who issued a 
visa A limited remedy of adjustment of status was 
enacted in the Act of June 27,1952, Pub. L. No. 82-414, 
a 245, 66 Stat. 217, and subsequent amendments of the 
statute broadened its application. The admmistrati’' e 
regulations sanctioning pre-examinetion were revoked 
in 1959. 24 Fed. Reg. 6477 (1959). See Bufalmo v. 
Holland, 277 F.2d 270, 281 (3 Cir.), cert. denied, 364 
U.S. 863, 81 S. Ct. 103, 5 L. Ed. 2d 85 (1960). 


Ibid. at 1036. 

We are persuaded that the intent of the 1958 and 1960 
amendments to $ 245 was to streamline this aspect of the 
immigration process—to provide a method for determmmg 
whether the “alien is eligible to receive an immigrant visa 
and is admissible to the United States for permanent resi- 
dence”, without the necessity of pre-exammation m the 


! 
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United States and subseqnent physical departure to a 
foreign-based American consul to obtain a visa. The Senate 
Committee on the Judiciary described the amendment as 
“a procedural measure designed to ameliorate existing 
practices and procedures developtd by way of adminis- 
trative regulations S. Rep. No. 2133, 85th Cong., 2d Sess. 
(1958), 1958 U.S. Code Cong. & Ad. News 3698, 3699. 

Judge Gibbons has explained further: 

The reports also refer to saving of expense both by the 
Govemment and by the immigrant by eliminating the 
formalism of a trip to Canada. When, in 1960, the 
statute was amended, Act of July 14, 1960, Pub. L. No. 
86-648, § 10, 74 Stat. 505, to eliminate as an eligibility 
requirement admission as a bona fide nonimmigrant, 
the Senate Report on the amending statute quoted with 
approval the above quoted language of S. Rep. No. 
2133, repeated the amelioratirg purposes of the 
legislation, and said: 

“The Attorney General’s interpretation (of the 1958 
Amendment) will not only necessitate the reinstatement 
of the fallacions procedure known as ‘preexamination* 
and consisting of round trips to Canada for the sole 
purpose of obtaining an immigration visa, but will 
certainly greatly increase the number of private bills. 
The Congress has repeatedly expressed its disapproval 
of the ‘preexamination’ procedure and has similarly 
expressed its dissatisfaction with the mounting volume 
of private legislation. ” 

438 F.2d at 1037. 

Under the former practice, therefore, pre-examination 
inqmred into an alien’s statutory eligibility for admission 
into the United States as an immigrant alien. As we read 
the legislative history, the amendments to § 245 were pro- 
cedural in nature. They sought “to ameliorate existing 
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practices and procedures”. They did not, as the gove 
ment would have us hold, replace the enstmg law with one 
requiring an eligibility determination oniy tf favorable 
discretionary action were indicated. 

m. 

The finding of eligibility vel non under $ 245 is ex- 
tremely critical to this petitioner. If she is found to be 
ineligible for adjustment and thus deportable, she has a 
ritrht to administrative and judicial review. The Supreme 
Court has said that the “finding of eligibUi^ mvolves 
questions of fact and law”. Foti v. /T5 U.Sj217, 
228-29 n.15 (1963). Rusk v. Cort, 369 U.S. 367, 379-80 
(1962), teaches that, in matters arising under the Immi- 
gration and Nationality Act of 1952, “the Court wiU not 
hold that the hroadly remedial provisions of the Admmia- 
trative Procedure Act are unavailable to review adminis^ 
trative decisions under the 1952 Act in the absence of clear 
and convincing evidence that Congress so t ntended. 
(Emphasis supplied.) See also Abbott Laboratones v. 

Gardner, 387 U.S. 136, 140 (1967). 

As the government related at oral argument and as 
we indicated earlier, Congress has provided explicitly that 
there be no review of a consul’s denial of a visa for want 
of statutory eligibiUty. However, we cannot accept the 
notion that Congress would sanction procedures whereby 
there could be no judicial review of an adverse finding on 
the very important question of statutory eligibiUty of an 
immigrant for admission to the United States. Yet this is 
the very real practical effect of the interpretation the gov- 
ernment urges upon us. See Part I supra. Given the Su- 
preme Court’s direction that “only upon a showing of 
‘clear and convincing evidence’ of a contrary legislative 
intent should the courts restrict access to judicial review,” 
Abbctt Ldboraiories v. Gardner, supra, 387 U.S. at 141, 
petitioner’s interpretation of$ 245 emergej as the only 
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metbod to insure administrati' a and judicial review of the 
question of statutory eligibility.* 


IV. 


Finally, we find much merit to petitioner’s contention 
that, under the facts of her case, it is important that there 
be administrative and judicial review of the effect of her 
prior misrepresentations. Case law and the Attomey 
General’s interpretation of $1182(a)(19) distinguish 
among various forms of misrepresentations on visa appli- 
cations. See, e,g. t La Madrid-Peraea v. INS, 492 F.2d 
1297 (9th Cir. 1974) (per curiam); Matter of S-and B-C-, 
supra, 9 I & N Dec. at 447. Moreover, if she is found to be 
eligible for a visa and discretion ia exercised adverse to 
her, she may then reappear before a consular officer armed 
with whatever persuasive authority may be aocorded the 
Attorney General’s eligibility determination. 

We are not impressed by the govemment’s contention 
that, in any event, the consular officer would not be bound 
by the Attorney General’s determination of eligibility or 
by a judicial determination thereof. At thib stage of 
the proceedings, we cannot speculate on what effect the 
Attorney General’s determination of eligibility would have 


9. Th« commentators also have observed the hnportance of distincuishina 
the two-step nature of the procedure and the concomitant differencein 
review available. Srr 2 C. Gobdon ft H. Rosenfieu), Immigrhtion Law ano 
Procedure §8.14, at 8-94-S-95 (rev. ed. 1975) (foot^otes SnitteS): 

Some discretionary actions may have two phases. First therc is a deter- 
minajon whether the applicant satisfies preliminary standards of cligibility 

applican ! ’* ent'tled to have his elipbility 
determmed. Generally, tliat determination involves issues of law and is 
subject to judicial review on a contention that the interpretation is errone- 
ous. In some instancej however, the preliminary appraisal of eligibility 
7“* 1 l’ V i ) . V * issue * of fac1, '*• *°°^ n»ral character or hardship. Such 
factual determmations are subject only to limited judicial review, appar- 
ently only on a showing of arbitrariness. 

Even if he satisfies the preliminary qualifications the applicant ia not 
automatically ntitled to relief. Then the second feature of tWdmfS- 
trative onsideration comes mto play and involves the exercise of discretion 
In mor. mstances which are presented to the courts the administrative 
, found t b e appjicant is eligible under the statute but have 
demed rehef in the exerase of discretion. Such a discretionary determina- 
ti°n »* immune from attack unless it is shown to be clearly arbitrary 






on a representative of the State Department. Nor do we 
have before ns a case or contrcversy reqmnng a decision 
on the jural implications of a consular officer’s refusal to 
respect a final judgment of a federal court. 

We conclude that the statutory schema of $24& re- 
quirea a determination of eligibility as a prereqmeite to 
any exercise of discretion by the Attorney General so that 
an alien, physically present in the United States, could - 
avail himself of administrative and judicial review. We 
perceive as applying to this provision the same reasonmg 
employed by former Chief Justice Warren, speakmg for 
the Court in Foti v. INS, supra: 

Since a special inquiry officer [iinmigratior judge] 
cannot exercise his discretion to suspend d' rtation 
nntil he finds the aUen statutorily eUgible foi suspen- 
sion, a finding of eUgibiUty and an exercise of (or re- 
fusal to exercise) discretion may properly be con- 
Bidered as distinct and separate matters. 

375 U.S. at 228-29 n.15 (emphasis added). 

The order of the Board of Immigration Appeals wiU 
be set aside and the cause remanded for proceedings con- 
sistent with the foregoing. 


Vas Dxjbbn, Circuit Judge, dissenting: 

I respectfully dissent because I beUeve that the ma- 
jority opinion exteiuls the scope of judicial review of action 
by the Attorney General under Section 245 of the 1952 lm- 
nfigration and Nationality Act, 8 U.S.C. § 1255, beyond that 
authorized by the applicable congressional etatutes, as 
implemepted by Executive Regulations and construed by 
the Supreme Court of the United States. 

Unlike the majoritv, I believe that the statutory lan- 
craage in 8 U.S.C. *1255(a) and analogous case law only 
requires the Attorney General to examine the facts and 
decide whether to exercise his “discretion” on an app.ica- 




tion for adjnstment of statns to that of an alien lawfnDy 
admitted for permanent residence in cases where he deter- 
mines not to grant such discretionaiy relief. The indnsion 
in the congressional statnte three other pre-oonditiona 
for the grant of any application nnder $ 1255 (a) 1 does not 
preclude the Attomey General from denying relief on the 
basis of the first pre-condition listed in the statnte, namely, 
“the status of an alien . . . may be adjnsted by the Attor- 
ney General, in his discretion and nnder snch regulationa 
as he may prescribe,* to that of an alien lawfully admitted 


for permanent residence if . . . . ” 

Congress has, therefore, provided that the Attorney 
General, not the courts, shall make the decision on any ap- 
plication for adjustment of statns 1 ‘ in his discretion. ** 

In Silva v. Carter, 326 F.2d 315, 320 <9th Cir. 1963),- 
the conrtaaid: 

“If the iack of an exprese ruling on the second 
eligibility requirement is to be taken as an mdioation 
that no determination whatever was made-as to that 
matter, Silva-was likewise not prejudiced.- ‘In that 
event, the matter left to the Attoraey GeneraTs dis- 
cretion must have been exercised without reference to 
the facts ooncerning eligibility. Had the regional 
commissioner ruled that Silva met both eligibility tests, 
he was still empowered to deny the request for waiver 
in tbe exercise of discretion. His power could not be 
lesB where no such ruling had been made._ 


1. The other three ttatutory pre-cooditions »re: 

(1) An application for the descrihed adjoJtment of Jtatui 

(2) Eligibility to receive an immigrant viaa and admiatibility to thit 
country for permanent rettdence. 

(3) Immediate availability of an immtgrant vita at the time the appli 
cation is approved. 

The language of the itatute it quoted under II (page 6) of the raajority opmion. 

2. In Uniud SUtet ex rel. Accardi v. Shamghnejtj , 347 U.S. 260 (1954). 
the Court approved the delegation of prelimmary admmistrativt proceedmgt to 
quasi-judicial administrative offidals of the Immigrauon Service. mchidm* thc 
Board of Immigration Appeals. 

2a. See SEC v. Chenery Corp., 318 U.S. 80, 87-88 (15K3). 
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“Silva calls attention to Jay v. Boyd, 351 U.S. 345, 
353, 76 S. Ct. 919,100 L. Ed. 1242, a case involving the 
discretionary form of relief known as suspension of 
deportation. The court there said that eligibility for 
aueh relief ‘is governed by specific statutory standards 
which provide a right to a ruling on an applicant b 
eligibility.’ Granting the application, by analop, of 
this statement to the problem now before us, we do not 
believe that it helps Silva. 

. [T]here is here nothing to indicate that 
discretionary relief was denied by the regional com- 
misBioner on the ground of ineligibihty. Thus Silva. 
could not possibly have been prejudioed by the lack of 
an express ruling as to ehgibility. 

“We condude that the regional commiBBioner did 
not err in denying the request for waiver on the dis- 
cretionary ground, withontfirstmaking amexpress rul- - 
ing on the seoond element of statutory eligibihty apeci- 
fied in section 212(g). M (Footnotes omitted.) 


As noted below, the record and statistics subject to 
judicial notice make these points clear: 

A Petitioner hae been illegally in this country for 
over six years and represented to the officialfi of tlus 
country that her entry as a temporary tounst visitor 
in early July 1968 was for a pleasure visit of two 

months. 


B. By violating our immigration laws and advanc- 
ing the technical arguments accepted by the majonty, 
Bagamasbad haB been able to take advantage of her 
illegal misrepresentationB upon entry and her ulegal 
overstay through litigation of contentions carefully 
considered and rejected repeatedly by adminiBtrative 
officials and the Board of Immigration Appeals. 

C. It is rnost unhkely that any prejudice to peti- 
tioner would have resulted from her additional false 






representations and dnplicity if ehe had retnrned to 
the Philippinea and waited for the labor certification to 
becomo available in 1972. 

D. Current releases by Comm sioner of Imrrugra- 
tion Leonard F. Chapman, Jr. estimate that there are 
eight million ahens illegally in the Dmted States 

today* 

In order to understand the factual background of this 
case, in which the record shows careful review by the ad- 
ministrative officials of the petitioner’s several apphcations 
for discretionary rehef, it is significant that P^itioner 
became deportable in 1969 for overstaymg her_ 1968 tem- 
porary-tourist visa for a pleasure visit to the Umted Stnt . 
estioated by her to last two months. If ehe had coojplied 
with the law and her representations concernmg heraltegeu, 
proposed, short visit to the Dnited States by retummg to 
Ure Phflippmes in Aat year, there would have been no 
findings of material false statements, mcludmg what her_. 
attomey describes as “concealed informationi; no ques- 
tion but what she misrepresented her sUtus. Ins ea 
of complying with the temporary 1968 vrsa granted 
pnrsuant to 8 U.S.C. * 1101(a)(15)(B) to petrtioner 
as “a person having a residence m a foreigm country 
which [she] has no intention of abandonmg and who ib 
visiting the United States . . . temporarily for pleas- 
nre ” petitioner overstayed her permission to visit 

t his country for severa) years and fil ed, in 1972 and there- 

3. See Novonber £ 

o? £' on’ tax, 'heaUh. welfare. aod Khool .y.em,. » 
wtU as on the labor market. 

4. The argument pre*nted by petitioner'. attorney to the Board of bnmi- 

irraiion Addcsui ihcludcd thif languagc: , g , 

“ ** ,im ' 

•ThereT^^tion but what »he conceaied mformation; no que.Uon but 

what *he miareprewnted her stotu*. 

See Admini.trative Record (A.R) at 5. 
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after, applications for adjustment of status under $ *45 "f 
the 1952 Immigration and Nationality Act (8 IJ.b.L. 
$1255). These applications resulted in the findings of 
misrepresentations by petitioner which are exemplifiea 
by this language of the Administrative Law Judge s June 
8, 1973, decision (A.R. 20-23): # 

“Responaent, as noted above, previously had submitted 
her application for adjustment of status to the 
migration and NaturaUzation Service which had 
denied it on the ground that respondent had wilfully 
misrepresented a material fact when she had appliea 
for her nonimmigrant visa at the American Consulate 


in Manila. 

“In her sworn etatement of January 26, 1973 (Ex. 2) 
respondent admitted that in applying for her non- 
immigrant viss at the American Consulate at Mamla, 


with which »he dealt in order to secure perm.ss.on to rame to th.s country 
nve the following •wom answcr among others (A.K. w;. 

“O Whv did vou apply for your vi*a through a travel t|tncy • 

"A Mncd wmake cmimct with wiotn t.)irttlll , 

my educa:ion and training and ask them if they would help me. 

The Distric* Director denied the application for adjustment of starns under 
8 U.S.C. 8 1255 on February 21, 1973. making a statement of reasons mclud.ng 

th " misrepresented a material fact whcn 

Sritta'a. the .time you applied for your 
nnnimmiirrant visa at the American Consuiate in Mamla, Philippines, you 
lud received » degree whereasyou h^.ctuaUy 
received a Bachelor of Science degree on January 4, 1966, from Centro 
Rscolar University Manila, Philippines. You also stated tliat you had 
dcme this on the advice of a travel agent who told you that it would be 
difficuU to°get a to go to the United Sutes f you sa.d you had a 
d£S! *j£i£l technology. In view of these cxrcum.tances fayorab e 
exercise of discretion is not warranted m your case .... [T]he fa/oritole 
exercise of discretion is not warranted because the mere making of a 
mlsrepresentation by an alien to a United States consular officer »broad m 
obSTa vu» for entry into thU country is an unporunt element m the 
consideiation of any subsequent appl.cat.on for adjustment of status under 
sectlon 245 of the Immigrat.on and Natkmalny Act, as amended. 
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she stated she had no degree ‘because that is what 
my agent advised me to do.’ She admitted that he 
had informed her it would be difficult for her to get a 
visa to go to the United States if she stated she had 
a medical technology degree. During her deportation 
hearing on April 19,1973 respondent admitted that she 
had not set forth her occupation as a teacher, again 
on advice of her travel agent, ‘becauBe he said it could 
be difficult to get the visa’ (Tr. p. 6). 

“It is pertinent to note that respondent testified 
that . . . she went to a travel agency for aid in getting 
to the United States ‘for education and training,’ with- 
out success. Hence she went to the second one for 
help and managed to secure her nonimmigrant vis- 
irf.r’s visa on which is listed for the purpose of the 
trip ‘Tourism—Pleasure trip for two months’ (Ex. 3). 

“Obviously, the whole pattem of respondent’s be- 
•iavior indicates clearly that she was fully aware that 
she was deliberately deceiving the American Consul 
when applying for her nonimnigrant visa by falsify- 
ing her amount of education, 'ner occupation and even 
the purpose of her trip which she listed with tongue 
in cheek. Respondent has shown that her objective 
was to get to the United States for ‘education and 
training’ and she did not hesitate to use any means to 
accomplish it. 

“Respondent was fully aware of her misleading rep- 
resentations but, as she stated, were she to tell the 
truth ‘it could be difficuit to get the visa’ (Tr. p. 6). 
Obviously, such false statements were material, de- 
liberate misrepresentations of respondent’s true status 
and purpcse. 

“The extraordinary relief provided by Section 245 of 
the Immigration and Nationality Act should be 
granted only in meritorious caBes. . . . 
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“Counsel argues that were respondent forced to seek 
her immigrant visa abroad, she would be unable 
overcome the fraud factor of Section 212(a)(19) o 
the Act, supra. Such argument concermng consular 
action should be addressed to the Department of State 
_not here. We are concerned only with the facts be- 
fore us. Were we to accord respondent the extraoi - 
dinary reUef requested, we would be placing a pre- 
mium on faisehood and deceit and, in effect, encourage 
others to trod a similar path. 

“The granting of adjustment of status is discretionary 
and is not automatic upon the establishment merely of 
statutory eligibility. ... 

“We find that the respondent has not sustained her 
burden of establishing that her appUcation for adjust- 
ment of status merits the favorable exercise of dis- 
cretion. Therefore, as a matter of admxmstrative 
discretion her appUcation will be demed. Although 
we shaU deny the appUcation for adjustment of status, 
we shall again, as a matter of discretion, grant her the 
lesser relief of voluntary departure. She has selected 
the Philippines as the country of deportation m the 
event that becomes necessary.” 

On appeal, the Board of Immigration Appeals con- 
cluded (A.R. 3): ‘‘The immigration judge’s decisxon was 

correct. ^ ^ 

This record makes clear that petitioner had ample op- 
portunity to dispute the facts found by the administrative 
officials receiving her application for adjustment of s a us 
RTid hence she was not denied due process of law. bee 
S^rpoTuS. Board o, Parole, 477 P.2d 278, 282 (5tb 

Cir 1973)* 

The following language of the United StateB Court of 
Appeals for the Second Circuit in Noel v. Chapman, 508 
F.2d 1023, 1027-29 (1975), is appropriate m this casc: 
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“There is no reason to prefer those who have flouted 
the immigration laws, which permitted their eutry for 
a limited time and purpose, over thosc who have stead- 
fastly and patiently followed legal procedures.” 

The Supreme Court of the United States haa consist- 
ently recognized the limited scope of judicial review of 
disci •'tionary decisions by the Attorney Ocneral pursuant 
to congressional legislation in the immigration field. In 
Hintopoulos v. Shaunhnessy, 353 U.S. 72, 77 (1957), the 
Court said: 

“It is clear from the record that the Board applied 
the correct legal stendards in deciding whether peti- 
tioners met the statutory prerequisites for suspension 
of deportation. The Board found that petitioners met 
these standards and were eligible for relief. But the 
statute does not contemplate that aU aliens who meet 
the minimum legal standards wiU be granted snspen- 
sion. Suspension of deportation is a matter of discre- 
tion and of administrative grace, not mere eUgibility; 
discretion must be exerc’sed even though statutory 
prerequisites have bean met.” 

More recently, the Supreme Court said in Kleindienst 
v. Mandel, 408 U.S. 753, 766-67 (1972): 

“The Court without exception has sustained Congress’ 
‘plenary power to make rules for the ndmission of 
aliens and to exclude those who possess those charac- 
teristics which Congress has forbidden.’ [Citing case.] 
‘[0]ver no conceivable subject is the legislative 
power of Congress more complete than it is over’ the 
admission of aliens. [Citing case.] In Lem Moon 
Sing v. United States, 158 U.S. 538, 547 (1895), the 
first Mr. Justice Harlan said: 

‘The power of Congress to exclude aliens al- 
together from the United States or to prescribe 






the terms and conditions upon which they may 
come to this country, and to have lts declared 
policy in that regard enforced exclusively through 
executive ofBcers, without judicial intervention, is 
settled by our previous adjudications. ’ 

“Mr Justice Frankfurter ably articulated this history 
in Galvan v. Press, 347 U.S. 522 (1954), a deportation 
case, and we can do no better. After suggesting, at 
530 that ‘much could be said for the view’ that due 
process places some limitations on congressional power 
in this area ‘were we writing on a clean Blate,’ he con- 
tinued: 

‘But the slate is not clean. As to the extent 
of the power of Congress under review, there xs 
not merely “a page of history” . . . but a whole 
volume. Policies pertaining to the entry of ahens 
and their right to remain here are peculiarly con- 
cenied with the political conduct of government 
In the enforcement of these poUcies, the Executive 
Branch of the Qovernment must respect the pro- 
cedural safeguards of due process. . . . But that 
formulation of these poUcies is entrusted exclu- 
sively to CongreBs has become about as firmly em- 
bedded in the legislative and judicial tissues of 
our body politic as any aspect of our govern- 
ment.... 


“We are not incUned in the present context to 
reconsider this Une of cases. 

The'decisions which have emphasized that the appel- 
late courts can review only refusal to exercise discretion 
by the administrative officials on the staadard of abuse of 
discretion and need not review other administrative actxon 
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which can become relevant only if discretion has been ezer- 
cised seem persuasive in this situation. See, for ezample, 
Goon Wing Wah v. Immigration d Naturalieation Service, 
386 F.2d 292, 293-94 (Ist Cir. 1967). Similarly, SUva v. 
Carter, supra, supports the action of the Board in this oase 
in its holding that the Attorney General’s denial of relief 
on a discretionary basis was within his power as granted 
by Congress. 

Foti v. Immigration Service, 375 U.S. 217 (1963), 
seems to me more consistent with the result reached by the 
Board than that of the majority opinion. In that case, the 
Court said at 228: 

‘ ‘ Admittedly, the standard of review applicable to 
denials of discretionary relief cannot be the same as 
that for adjudications of deportability, since judioial 
review of the former is concededly limited to determi- 
nations of whether there has been any abuse of ad- 
ministrative discretion.” 

Furthermore, the Court emphasized that the intent of Con- 
gress in enacting $5a of P.L. 87-301, adding 8 U.S.C. 
$ 1105a to the Immigration and Nationality Act, “was to 
prevent delays ir the deportation procass” (375 U.S. 232). 
S: <>ii delays will result from tbe additional administrative 
burden required by the majority’s mandate that eiigibility 
for deportation be the subject of findings in every appiica- 
tion under 8 U.S.C. $ 1255. Reliance on Jay v. Boyd, 351 
U.S. 345 (1956), by the majority would appear to be mis- 
placed. The regulations applicable in 1956 to requests for 
adjustment of status, which require “a discussion of the 
evidence relating to the alien’s eligibility for such re- 
lief . . .”• wece not in effect in 1972. In addition, the 
application in Jay was based on language in $ 244 (not 

,.,£A CFR - (Rey 19S2) 24261 (*): W «1*0 8 C.F.R. (Rev. 1952) 
242.53 (i). 
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245) of the 1952 Immigration and Nationality Act, 1 which 
wae far dififerent in 1956 than the wording in § 245 8 was 
in 1972. 8 

Since the Supreme Court has emphasized its concern 
with adding burdens to “the effective operation of the 
lower federal courts, ” Swxft <& Co. v. Wickha,m, 382 TJ.S. 
111,128-29 (1969); cf. Gowalez v. Employees Credit Union, 
319 U.S. 90, 98 (1974); Rosado v. Wyman, 397 U.S. 397, 
403 (1970), 10 we should not be insencitive to the imposition 
by our decisions of additional requirements on administra- 
tive agencies burdened with applications for relief from 


7. 8 U.S.C § 1254. 

8. 8 U.S.C. $ 1255. 

9 For example. 8 U.S.C. 81254 requires reports to Congress on action 
taken by the Attorney General to adjust the status of aliens under that section, 
whereas such reports were not required in 1972 when there was an adjusti.ient 
of status under 8 U.S.C. $ 1255, indicating a congressional desire for more 
detailed findings where apphcations were made under 8 U.S.C. § 1—54. 

10 The Chief Justice of the United States has pointed out that the impact 
of legislation and court decisicms should be carefully considered by those pie- 
tcribing such legal rules. See The Stote of the Judiciory—1975. b> Chiel 
Justice Burger, 61 A.B.A.J. 439 (1975) ; The Stote of the ]uduxary—197e 'by 
Chief Justice Burger, 58 A.B.A.J. 1049, 1050 (1972). In 58 A.B.A.J. at 1050, 
thc Chief Justice said: 

"In recent years Congress has required every executive agency to pre- 
pare an ‘environmental impact statement’ whenever a new highway, a new 
bridge or other federally funded projects are planned. I suggested, with 
aU deference, that every piece of legislation creating new cases be accom- 
panied by a ‘court impact ttatement,’ prepared by the reporting committee 
and submitted to the judiciary coramittees of the Congress with an estunate 
of how many more judges and supporting personnel will be needed to 
handle the new cases. 

“This is not to tuggest that CongTess reject legislation simply because 
it would increase litigation in the federal courts, but only to suggest that 
Congress consider the needs of the courts along with the need for new 
legislation. What we sadly lack at the present time is the ability to plan 
rationally for the future with regard to the burdens of the courts. It is 
essential that we do this if our courts are ever to function as they should.” 

Again, in 61 A.B.A.J. at 439, this ianguage appears: . 

“Various enactments of Congress and decisions of the courts have sought 
t 0 make rrtore certain that justice will be administered in an even-handed 
way and that there will be faithful compliance with the statutes and con- 
stitutkmal provisions for the protection of the righu of accused persons. 

‘These developments have occurred in a period of rising crime and of 
mounting public concern over crime. Taken together, these factors have 
materially increased the burdens on the federal courU, and not all aspects 
of those added burdens are readily apparent” 
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large mnnberB of aliens illegally in this country. See page 
17 and note 3 above . 11 

Judges Adams and Rosenn joic in this opinion. 


11. A December 8, 1975, release by Commisjioner Chapman (see note 5 
above) includes, intti alia, this language: 

"Commissioner Leonard F. Chapman, Jr„ said the cost to the United States 
of the illegal alien problem may run as high as $16 billion a year, and is 
mcreasing by $500 million each year. The cost figures as based upon 
findings m a policy analysis done for the Immigration Service by Richard 
G. Darman, a former Deputy Assirtant Secretary of the Depaitment of 
Health, Educatiou and Weifare and currently a principal in ICA, Incor- 
porated, a Washington, D.C, firm which specializes in public policy dsvel- 
opment. The ICS analysis states that for every one miliion adult illegal 
aliens in the United States there is a presumablc next tax burden of roughly 
$2 billion. The analysis also states that the number of itlegal auens is 
conservatively estimated to be increasing by about 250,000 per year or more, 
adding at least $500 million yearly to the tax burden. INS believes the 
number is increasing by more than 250,000 a year. An earlie rtudy done 
for INS by Leska Associates, Inc., estimated the r.rmber of illegal aliens 
in the nation at 8 tnillion. At least 80 perctnt or more are aduK. Indi- 
cating an annuai tax burden of $13 billion or higf er." 
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